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STATEMENT OF THE | SSUES

Whet her Daniel S. Merklinger, a mnor, qualifies for
coverage under the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On Cctober 20, 2003, Lorna Merklinger and Scott Merklinger,
on behalf of and as parents and natural guardi ans of Daniel S.
Merklinger (Daniel), a mnor, filed a petition (clain) with the
Di vision of Administrative Hearings (DOAH) for conpensation
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Plan).?

DOAH served the Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation (NICA) with a copy of the claimon



Oct ober 21, 2003, and on March 4, 2004, NICA filed a Mtion for
Summary Final Order, predicated on the opinion of its expert

t hat Daniel did not show evidence of a substantial nental or
notor inpairnment. By Order of April 8, 2004, NICA's Mdtion for
Summary Final Order was denied, and on April 16, 2004, N CA gave
notice that it was of the view that Daniel did not suffer a
"birth-related neurological injury," as defined by Section
766.302(2), Florida Statutes (2001).° By Notice of Hearing dated
May 14, 2004, a hearing was schedul ed for Septenber 1, 2004, to
resol ve whet her the clai mwas conpensabl e.

At hearing, Respondent's Exhibits A-K, and Intervenors'
(Hospi tal ' s/ Physician's) Exhibits 1-4, were received into
evidence. No w tnesses were called, and no further exhibits
wer e of fered.

The transcript of the hearing was filed Septenber 10, 2004,
and the parties were accorded 10 days fromthat date to file
proposed final orders. Respondent and Intervenors elected to
file such proposals, and they have been fully considered.

FI NDI NGS OF FACT

Prelimnary findings

1. Lorna Merklinger and Scott Merklinger are the natural
parents and guardi ans of Daniel S. Merklinger, a mnor.

Dani el was born a live infant on Novenmber 17, 2001, at Florida



Hospital Waterman, a hospital located in Eustis, Florida, and
his birth wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services at
Daniel's birth was Jose Ranon CGonzal ez, M D., who, at all tines
material hereto, was a "participating physician” in the Florida
Birt h-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Daniel's birth and postnatal course

3. At or about 6:50 a.m, Novenber 16, 2001,
Ms. Merklinger, with an estinmated delivery date of Novenber 23,
2001, and the fetus at 39 weeks gestation, presented to Florida
Hospital Waterman, for induction of |abor. At the tine,
Ms. Merklinger's nmenbranes were noted as intact, and vagi nal
exam nation revealed the cervix at fingertip dilation,
ef facenent at 60 percent, and the fetus at -1 station. Uterine
contractions were noted as mld, irregular and with a duration
of 60 seconds, and external fetal nonitoring revealed a
reassuring fetal heart rate, with a baseline at 130 to 140 beats
per m nute.

4. Pitocin induction was started at or about 7:00 a.m,
and continued until 3:51 p.m, when it was discontinued
followi ng a vagi nal exam nation that reveal ed no progress in

cervical dilation.® Gven the |lack of progress, Cytotec was



inserted vaginally at 4:34 p.m, and again at 1:10 a.m,
Novenber 17, 2001

5. From8:18 a.m, when Pitocin induction was restarted,
until 7:00 p.m, when Dr. Gonzal ez ordered Ms. Merklinger
prepared for delivery, Ms. Mrklinger's |abor progress was
slow, but, until 6:20 p.m, when prolonged decel erations in the
90 to 102 beat per mnute range were noted, fetal nonitoring
continued to reveal a reassuring fetal heart rate.

6. Starting at 7:25 p.m, vacuumdelivery was attenpted on
t hree occasi ons, unsuccessfully, and between 7:30 p.m, and
7:32 p.m, forceps were applied three tines. Then, after
delivery of Daniel's head, a right shoul der dystocia was noted,
and relieved with suprapubic pressure and McRoberts maneuver,
and Dani el was delivered at 7:42 p. m

7. At delivery, Daniel was depressed (linp, with poor
respiratory effort), and required resuscitation nmeasures,

i ncl udi ng oxygen and bag/ mask for four to five mnutes. Apgar
scores were recorded as 3, 6, and 8, at one, five, and ten
m nutes, respectively.?

8. Followi ng delivery, Daniel was transported to the
nursery, where he renmained until approximtely 6:10 p. m,
Novenber 18, 2001, when he was transferred via anbul ance to the
neonatal intensive care unit at Arnold Pal ner Hospital for

Children & Wonen. Reason for transfer was noted as fractured



skull and subdural hematorma. Daniel's history and di agnoses at

Fl ori da Hospital Waterman were summarized by his attending
physician (Dr. Thomas Carlson) in Daniel's discharge sunmary,
fol | ows:

HI STORY OF PRESENT | LLNESS: Baby boy
Mer kl i nger is a product of a pregnancy
conplicated by a maternal age of 41,

mat ernal chroni c hypertensi on and ast hna.
Labor was induced with Pitocin. Toward the
term nati on of delivery, the child becane

di stressed and del i very was urgent .
Mot her suffered a third degree laceration in
the rapid delivery, and the child' s head was
quite bruised . . . . | was called at the
time of delivery and was in Ol ando. |
transferred the call to the doctor on call
Dr. Burgos. When she was reached, the baby
had al ready been born and was breathing, so
she elected not to go in at that tinme. The
baby was born at 1958 [sic] hours. M

exam nati on was conplete and note witten at
2130 hours. The child was, according to the
nurse, bagged for approximately 5 m nutes
postpartum but then did well.

Whien | saw t he baby under the warner, |

i mredi ately noticed severe bruising and
abrasions of the forehead, on through the
occiput with large quantity of subcutaneous
bl ood under the scalp. The right cornea was
noted to be cloudy. The chest was clear.
Heart regular without nurnmur. The child was
breathing well w th good oxygen saturation,
good capillary refill on roomair. There
was al so noted an apparent fracture of the
right clavicle, and the left armhad sone
decreased novenent probably from pulling of

the nerve plexus at birth. Inpression at
that time was traumatic birth doing
wel |

as



The following norning, it was noted that the
henogl obi n and hematocrit were dropping

: It was noted that the head
circunference was grow ng .

| nt ravenous anti biotics and f|UIdS wer e
begun. | ordered a CT of the head, chest
x-ray and cane in to see the child. 1V
anti biotics were begun. The chest x-ray
showed mldly displaced right clavicular
fracture. The heart and |ungs appeared
normal .  No pneunothorax identified. CT of
the brain wthout contrast reveal ed a
frontal subdural hematoma, 11 mmin

t hi ckness with mld nmass effect and mdline
shift. Scal p hematoma noted on physical
exam was al so present. . . . [Mldly]
depressed left frontal skull fracture,
mnimal ly displaced |eft posterior fossa
fracture at the | anbdoid suture inferiorly.
A right anterolateral scalp hematona with
slight suture separation at coronal suture,
and a mnimally depressed fracture extending
back towards the right |anbdoid. No
intraventricul ar henorrhage. Wth this
finding, it was elected to i mediately
transfer the child to Arnold Pal mer Hospital
because a neuro surgeon was needed. The
child was then transferred out.

DI AGNCSES

Traumatic birth.

Multiple skull injuries with depressed
fractures and subdural henmatonas.
Traumati zed right cornea.

MId Erb's palsy on the left.
Fractured right clavicle.

9. At approximately 7:11 p.m, Novenber 18, 2001, Dani el
was admtted to Arnold Pal mer Hospital. Upon adm ssion, Daniel
was exam ned by Dr. M chael McMahan, who noted that:

On arrival of the team tonic colonic

notlons of the lower extremty noted, could
not be suppressed. Phenobarbital



given . . . . Anpicillin and d af oran begun
after blood culture obtained . . . . The

i nfant has been feeding well, but with
guestion of seizures infant was made n.p.o.
and placed on IV fluids . . . . PHYSICAL
EXAM . . . Irritable. Mdlding. Severe
brui sing of the scalp. Very large caput as
wel | as cephal ohemat onas. Questi on of
subgal eal bleed. Fontanelle is full. Eyes
are open. Coudy right cornea . . .
Chest: R ght clavicle with palpable

fracture/crepitus . . . . Neuro: Nornm
tone and notor strength, noves al
extremties . . . . Bruises on chest.

| MPRESSI ON:

1 Term AGA nal e
2 I ntracranial bleed.
3. Possible seizures.
4 Rul e out sepsis
10. On Novenber 18 and 19, 2001,° with a diagnosis of
"depressed left tenporal skull fracture with underlying epidural
hemat oma, " Dani el underwent a "[l]eft tenporal craniotony for
el evation of skull fracture and evacuation of epidural
hemat oma, " and "[p]lacenent of |eft frontal external ventricular
drain with Codman nonitor."™ The surgeon was Eric Trunble, MD.
a pediatric neurosurgeon, who noted that Daniel "tolerated the
procedure well, was sent to NI CU postoperatively."
11. On Novenber 27, 2001, at 10 days of age, Daniel was
di scharged home on Phenobarbital, with instructions to follow up

wth his pediatrician within one week, Dr. Trunble in 2-3 weeks,

and the devel opnent center. Discharge exani nation noted:



active, alert, no distress. Head and
neck: Large cephal ohematoma. | ncision
healing. Chest clear. No murnur. Abdonen
soft. Normal notor strength. Slightly
decreased tone left arm

D scharge summary noted the foll ow ng probl enms addressed during
Dani el 's hospitalization

2. Depressed skull fracture: Neurosurgery
consult obtained. Infant was taken to OR on
Novenber 18 for left tenporal craniotony and
evacuation of EDH.  CT scan of the head on
Novenber 19 showed extensive scalp swelling,
mul ti pl e nondepressed skull fractures, snal
anount of intracranial henorrhage, question
status of intracranial pressure with | ow
density changes inferiorly raising
possibility of increased intracrania
pressure. Infant continued on
phenobarbital. Skull incision clean and
heal i ng. Large cephal ohemat onas renai n
present. MR was done on Novenber 27. This
showed scal p hemat oma whi ch crosses the

m dl i ne over the vertex, evidence for

par enchymal henorrhage adjacent to the
atrial/occipital horn, right |ateral
ventricle m xed signal intensity consistent
wi th evol ving henorrhage. Additionally,
posterior extra-axial henorrhage is

appreci ated, |ikely subdural henorrhage.
Smal | anmount of henorrhage al so seen al ong
the interhem spheric fissure towards the
vertex. Small areas of parenchymal signal
abnormality seen in the left periventricular
parenchyma likely related to ventricul ar
shunt placenent. An increased signal
intensity is seen on both ADC and T2

wei ght ed sequences within the white matter
of the right parieto-occipital region likely
reflecting edena. No midline shift.

M dline structures intact.

No ventricul onegaly. Infant has slightly
decreased tone in the left arm conpared to
the right. No seizure activity noted. He



i s discharged home on phenobarbital 6 ngy
p.0.q. 12 hours for follow up with
Dr. Trunmble in 2-3 weeks .

3. Possible sepsis: Treated with
anpicillin and Claforan tines seven days.
Bl ood cul ture negative.

* * *

5. Opht hal nol ogy: Eye exam on Novenber 20
with diffuse henorrhage OU. Follow up on

Novenber 27 inproved, but still significant
henorr hage present. CGuarded visua
prognosi s OD. For recheck in three weeks

with Dr. Cold.
Fi nal di agnoses were:

1. Term AGA (appropriate for gestationa
age) mal e.

2. Depressed skull fracture, status post
evacuati on of hemat oma.

3. Possible seizures.

4. Possible sepsis.

5. Left corneal opacification.
6. Anem a.

Dani el ' s subsequent devel opnent

12. Follow ng discharge from Arnold Pal mer Hospital,
Dani el was referred to Pediatric Neuroscience, P.A , where he
was initially followed by Dr. Trunmble, who had perfornmed his
surgery. Dr. Trunble first exam ned Dani el on Decenber 20,
2001, and in a letter to Daniel's pediatrician (Thomas Carl son,

M D.) reported his inpressions, as foll ows:

10



| have just had the opportunity to see
Daniel with his nother in the neurosurgery
clinic today. As you know, he is a 1-nonth-
old child whose | ast neurosurgery

i ntervention was a crani otony for evacuation
of epidural hematoma on 11/19/01. He has
been doing very well since that tinme w thout
headaches, nausea or vomting and neeting
devel opnental m | estones.

On exam nation, Daniel is bright, alert, and
interactive. He weighs 9 pounds 8 ounces
and has a head circunference of 37.25 cm
Hs incision is well healed. He remins
neurologically intact. Eoms are intact.
Disc margins are sharp bilaterally. His
anterior fontanelle is soft and flat. He
does have a bony ridge pal pabl e about the
posterior aspect of the left craniotony and
a scalp ridge in the right occipital region.

| am pl eased with the inprovenent Dani el has
had thus far. | would like to see him back
in the neurosurgery clinic in 3/02 with a
repeat head CT for routine followup. He
may di scontinue all neuro-active nedications
fromny stand-point, including anti -

convul sants.

13. Dr. Trunbl e next exam ned Daniel on March 14, 2002,
which tinme he noted that Daniel had a "progressive right
occipital flatness with the right ear anterior to the left and
subtle right frontal bossing," and prescribed an occipital
nol di ng band. O herw se, there was no change in Dr. Trunble's
i npression of Daniel's progress, and he noted t he "repeat head

CT done at Arnold Pal mer Hospital on 3/5/02 . . . was

intracranially normal. The fractures healing well."

11
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14. Follow ng March 14, 2002, Daniel was seen by
Dr. Trumble on June 10, 2002; July 22, 2002; and Septenber 26,
2002, during which tinme Daniel's occipital flatness inproved and
Dr. Trunbl e remai ned pl eased with Daniel's progress.
Dr. Trunble's inpressions for this tine period may be gl eaned
fromthe text of his letter to Daniel's pediatrician of
Sept enber 26, 2002, as follows:

| have just had the opportunity to see
Daniel with his nother in the neurosurgery
clinic today. As you know, he is a 10-

nont h-ol d child whose | ast neurosurgi cal
intervention was a craniotony for evacuation
of epidural henmatoma on 11/19/01. He has
been doing very well since that tinme w thout
headaches, nausea or vom ting and neeting
devel opnmental mlestones. Hi s right
occipital flatness has inproved since he
obtai ned his occipital nolding band,
initially in 3/02 with a replacenent in late
5/02. He conmes in for routine foll ow- up
today. Mdther notes that he was recently
devel oprental |y graded advanced. [°]

On exam nation, Daniel is bright, alert, and
interactive. He weighs 16 pounds, 12 ounces
and has a head circunference of 44.3 cm

Hs left tenporal incision is well healed.
He remai ns neurologically intact. Eoms are
intact. Disc margins are sharp bilaterally.
H's anterior fontanelle is soft and flat.

He has mld right occipital flatness, with
his right ear anterior to his left and mld,
conpensatory right frontal bossing. These
findings are very subtle and nmuch inproved
since he was placed in the occipital nolding
band.

As part of his ongoing work-up, Daniel had a
repeat head CT that was intracranially
normal. H's bone flap is integrating well.

12



| am pl eased with the inprovenent Daniel has
had thus far. | do not feel that
neurosurgi cal intervention is warranted at
this time. We will be happy to see them
back at any tine but don't feel that they
need[] routine neurosurgical follow-up.

15. Following Dr. Trunmble's Septenber 26, 2002,
eval uati on, Daniel has been followed by Ronald Davis, MD., a
pediatric neurologist. Dr. Davis first evaluated Daniel on
June 27, 2003, and reported the results of his evaluation to
Daniel's pediatrician, as foll ows:

| had the opportunity to eval uate Daniel.

As you well know, he is a 19-nonth-old who
was born with a delivery conplicated by

mul tiple skull fractures and subdurals as a
result of forceps delivery. He subsequently
had sone transient seizure activity and was
on Phenobarb, but was able to wean off. He
underwent a nunber of surgical repairs, but
devel opnental |y has done wel | .

Over the course of the |ast nunber of weeks
he had events where he vomts out of the

bl ue, turns pale, cold and clanmy. He has
some eye devi ati on and becones unresponsive
and still. It lasts for a nunber of m nutes
and he can be sleepy afterwards. He has had
somewhere between 7-8 of these events. They
are very discrete events w thout any clear
tonic or clonic activity. They have been
occurring on a cycle range about every 4-8
days.

As a result of this he has had an EEG It
actual ly denonstrated the presence of right
front ot enporal sharp wave di schar ges.
Interestingly, in the past nother had
wonder ed whet her or not he had al so had sone
headache |ike activities where he woul d seem
to grab his head and wi nce in pain.

13



Though he has had a nunber of CT scans he
has not had an MRI. He has not been started
on any nedi cati ons.

PAST MEDI CAL HI STORY: O herw se notable for
t he subdurals and the fractures. He has
sonme right facial injury and a right orbita
injury.

ON EXAM

Ceneral: He is a well -devel oped, healthy-
appearing nmale with sone slight facial
asymretry, right over left . . . . HEENT,

patient is nornocephalic. Pupils are
reactive

NEUROLOG CAL EXAM

Mental Status: He was awake, alert,
oriented. He was attentive and interactive.
H s speech was fluent. He had no anom a.

He could follow directions appropriately.

He had good right-left orientation.

Cranial nerves Il-XII: Intact. Full EOMs.
Fundi were sharp bilaterally. Tongue was
m dl i ne.

Mot or Exam Nornmal tone and bulk with 5/5
strength. He did not have a drift.

Sensory Exam Intact to |ight touch,
vi bration and col d.

Ref | exes: 2+.
Toes: Down.
Coordination and Gait: No primary ataxia,

dysnetria or trenor. He had appropriate
gait for age.

14



| MPRESSION:  Daniel is a 19-nonth-old with
sei zure-li ke episodes, likely partial in
nature with an abnormal EEG with trauma as
the nost likely inciting event.

PLAN:. At this point | amgoing to arrange
for an MRl to rule out any structural
abnornmality.

| have given them D astat 5 ng to use for
any prol onged events and they are going to
t hi nk over the use of long-term
antiepileptic nmedication. The side effects
and risks of going on nedicine as well as
not going on antiepileptic nmedication on a
routine basis were revi ewed.

16. Following an MR, Daniel had a follow-up visit with
Dr. Davis on August 26, 2003. Dr. Davis reported the results of
t hat eval uation, as foll ows:

| had the opportunity to followup with
Daniel. As you well know, he is our nearly
2-year-old who suffered traumatic fractures
as a result of delivery by forceps, as well
as the presence of subdurals. Since his

| ast visit he has had an MRl and EEG H's
EEG had, of course, denonstrated the
presence of frontotenporal sharp wave

di scharges on the right. This did correlate
with MRl abnormality. The MRl actually
denonstrated thickening cortex in that
region, as well as focal cystic
encephal omal acia there, as well as in the
right gyrus rectus and the basal gangli a.
Additionally, there was periventricular

| eukonmal aci a noted bilaterally.

He continues to do well devel opnentally.
There are sone m | d delays, but he continues
to advance wit hout any evi dence of
regressi on or pl ateauing.

* * *

15



NEURCLOG CAL EXAM

Mental Status: He was awake, alert,
attentive and interactive. His speech is
mldly disarticulate, but fluent. He is
abl e to engage appropriately.

Cranial nerves Il1-Xll: Intact with sone
estropia of the right.

Mot or Exam Denonstrates symetric
movenent .

Ref | exes: 1+
Coordi nation and Gait: No primary ataxi a.

| MPRESSI ON:  Daniel is a nearly 2-year-old
with traumatic injury was described with
resultant mld devel opnental del ay,
periventricul ar | eukormal aci a and an abnorma
EEG

PLAN: At this point we will just continue
to have the Diastat 5 ng to use for any

br eakt hr ough seizures. W will continue to
hold of f on any routine antiepileptic

medi cati on as he has not had any

br eakt hr ough sei zures.

17. Dr. Davis continues to follow Daniel's progress. n
his nost recent evaluation of July 19, 2004, Dr. Davis noted:

| had the opportunity to followup with
Daniel. As you well know, he is our young
man with history of traumatic fractures from
delivery by forceps and subdural henat ona.
He has abnornmal EEG and periventricul ar

| eukomal aci a on MRI.

He continues to do relatively well. He has
not had any significant seizure activity,

t hough not her does relate a tinme when he
appeared to be having sone type of partial
spell in the face of being overheat ed.
Interestingly, the grandfather also reports

16



that he sees Daniel put his head down at
times as if he has sone transient and/or
par oxysmal head pain which can last for a
nunmber of seconds.

However, he did have a repeat EEG back in
June which continued to denonstrate the
presence of |eft frontocentral spike and
wave di scharges, as well as independent
right frontocentral spike and wave

di schar ges.

Cognitively he continues to advance. There
appears to be no regression.

ON EXAM NATI ON:

General: He is well devel oped and heal t hy
appearing. . . . HEENT. patient is
nor nocephalic. Pupils are reactive .

NEUROLOG C EXAM

Mental Status: He was awake, alert,
attentive, interactive and engaging. H's
speech was mldly disarticulate, but fluent.

Cranial nerves II-XII: Intact. Full EOM s,
though mld esotropia is noted of the right.
He has sone mld asymmetry of his facies.

Mot or Exam  Normal tone and symetric
novenent .

Ref | exes: 1+.

Coordi nation and Gait: No primary novenent
di sorder.

| MPRESSI ON:  Daniel is a young man with
traumatic brain injury in the face of
periventricul ar | eukomalacia with mld
devel opnental issues and abnormal EEG

PLAN. At this point | amconcerned a little
bit about these events that are both

17



descri bed by the grandfather, as well as the
si ngl e event noted by the nother.

Shoul d these recur and/or persist | am going
to arrange for a nore prolonged anbul atory
st udy.

In the neantinme we will continue to have the
Di astat avail abl e and nonitor himcl osely.

18. On February 9, 2004, following the filing of the claim
in this case, Daniel was, at Respondent's request, exam ned by
M chael Duchowny, M D., a pediatric neurologist. Dr. Duchowny
reported the results of his neurol ogy exam nation, as follows:

PHYSI CAL EXAM NATI ON reveal s an alert,
cooperative, well -devel oped and wel |-

nouri shed 2-year-old boy. Daniel weighs 24
pounds and is 34 inches tall. The skinis
warm and noist. There is one café-au-lait
spot on the right thigh. There are no other
neur ocut aneous stignmata and no somatic
dysnor phic features. The head circunference
neasures 48.5 cm which is at the 50th
percentile for age match controls. A bony
ridge is pal pated over the right skull vault
and there is also a snall area of
depression. There are no facial

asymmetries. There is sone reddening
beneath the eyes conpatible with an allergic
di at hesis. The neck is supple w thout
masses or thyronegaly. Bilateral anterior
and posterior cervical adenopathy is

pal pated as well as snmall post auricul ar

| ymph nodes. The lungs' fields are clear
and the heart sounds reveal a grade 2/6

i nnocent ejection systolic murnmur. There is
no pal pabl e abdom nal organonegaly. The
abdonen is soft and non-tender. Peripheral
pul ses are 2+ and symetric.

NEUROLOG CAL EXAM NATI ON reveal s an al ert,

wel | devel oped, cooperative and soci able 2-
year-old. Daniel interacts very well and

18



shows a very high level of curiosity. He
was not overly defensive and cooperat ed
fully for the evaluation. Daniel has an
appropriate attentional span for his age and
spoke in long phrases. He articulated his
needs well. He also anticipated maneuvers
and assisted in getting hinself dresse[d]
and undressed. Cranial nerve exam nation
reveals full visual fields to direct
confrontation testing. | can see no

evi dence of corneal scarring. The pupils
are 2 to 3 mmand react briskly to direct
and consensually presented light. A brief
funduscopi ¢ exam nation was unrenarkabl e.
The extraocul ar novenents are full and
conjugate. There are no facial asynmetries.
The tongue and pal ate nove well. The uvul a
is mdline. Mtor exam nation reveals
symmetric strength, bulk and tone. There
are no adventitious novenents and no focal
weakness or atrophy. The deep tendon

refl exes are 2+ and symetric and there are
no pat hol ogi c reflexes. Both plantar
responses are downgoing. Daniel's stance is
narrow y based and he wal ks with good
stability and symmetric armswing. He turns
crisply. He is able to get up froma
sitting position wthout difficulty.

Sensory exam nation is intact to the

wi thdrawal of all extremties to
stimulation. Neurovascul ar exam nation
reveals no cervical, cranial or ocular
bruits. There are no tenperature or pul se
asymmetries. Daniel is able to grasp with
ei ther hand and transfers readily.

I n SUMMARY, Daniel's neurol ogica

exam nation reveals no significant findings.
He does have sone crani al dysnorphi sm
secondary to his previous skull fractures
and surgery. However, Daniel does not show
evi dence of a substantial nmental or notor

i npai r ment
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Cover age under the Pl an

19. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as in "injury to the brain . . . caused by
oxygen deprivation or nmechanical injury, occurring in the course
of | abor, delivery, or resuscitation in the inmediate
postdelivery period in a hospital, which renders the infant
permanent|ly and substantially nentally and physically inpaired.”
§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31, Fl a.
St at .

20. In this case, Petitioners and NICA are of the view
that Daniel suffered an injury to the brain caused by the
forceps delivery, but that he was not rendered pernmanently and
substantially mentally and physically inmpaired. In contrast,
Intervenors are of the view that Daniel's brain injury did
result in permanent and substantial nental and physical
i mpai r ment .

The significance of Daniel's inpairnent

21. To address the significance of any inpairnent Dani el
may have suffered, the parties offered the records related to
Daniel's birth and subsequent devel opnent, pertinent portions of
whi ch have been addressed supra (Respondent's Exhibits A-Q; a
col or photograph of Daniel taken within the first 24 hours of

birth (Intervenors' Exhibit 1); the deposition of
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M chael Duchowny, M D., an expert in pediatric neurol ogy
(Respondent's Exhibit H); the deposition of Ronald Davis, MD.,
an expert in pediatric neurology (Respondent's Exhibit K); the
deposition of Petitioner Lorna Merklinger (Respondent's Exhibit
|); the deposition of Petitioner Scott Merklinger (Respondent's
Exhibit J); the deposition of Loren Mann, Daniel's maternal
grandnot her (Intervenors' Exhibit 3); the deposition of
Ruth Merklinger, Daniel's paternal grandnother (Intervenors'
Exhibit 4); and the deposition of George Merklinger, Daniel's
pat ernal grandfather (Intervenors' Exhibit 2).
22. Dr. Duchowny, as revealed in his deposition, was of

t he opi nion, based on his review of the nedical records and his
neur ol ogi c eval uation of Daniel on February 9, 2004, that Dani el
was neither nmentally nor physically inpaired, nmuch |ess
substantially nentally and physically inpaired, as required for
coverage under the Plan. Dr Duchowny described his eval uation
and conclusions, as foll ows:

Q Doctor, when you exam ned

Dani el Merklinger, what physical and

neur ol ogi cal exans did you conduct on him

specifically? What did you have him do or

what did you observe?

A, Well, his weight and hei ght were

recorded. | |ooked at his skin. | |ooked

at his head. | felt his head, measured his

head circunference. Observed his face, his
mout h, his throat.

21



| | ooked at and pal pated his neck. |
listened to his chest. | listened and felt
hi s abdonen, | ooking for his internal

organs, and pal pated his extremties and his
peri pheral pul ses.

On the neurol ogi cal exam nation, | observed
hi s behavi or and his comruni cati on patterns,
both expressive and receptive. | |ooked at

his attention span, his social abilities,
his ability to engage ne in both the

exam nation and in conversation. | | ooked
at his ability to participate in the
expected activities of daily living within a
limted sense; for exanple, how he dressed
or undressed hinsel f.

| certainly observed his behavior, both with
respect to me and with respect to his
famly. | perfornmed a cranial nerve

exam nation, which included an exam nati on
of the eyes, of the facial novenents, and an
observation of his hearing abilities.

al so | ooked at the way his nouth noved, how
he swal | owed, how his tongue noved, whether
or not there was any drooling.

| further |ooked at his notor abilities,
including the novements of his extremties,
his armand legs. | evaluated his nuscle
tone. | looked to see if there was any
atrophy, any abnornmal novenent, any |ack of
novenent, any stiffness in any of his |inbs.

| nmade sure that his gait was stable, that
it was symmetric, that his coordination was
appropriate for his age, that his hand use
was appropriate, and that he had bi manua
dexterity, that he transferred between
hands, that he had good, fine notor

coordi nati on and pi ncer grasp.

| | ooked at his ability to show evi dence of
good nuscle strength; for exanple, getting
up froma sitting position, his ability to
wal k and turn and show coor di nat ed
novenent s.
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| exam ned himfor sensation, just |ooking
at the way he noved his arns and legs in
response to ny touch and pressure, and al so
exam ned the patterns of the blood flow to
hi s head by checking his neck and head for
tenperature, for the pul ses, nmeking sure
there were no abnornmalities or asymretries.

| also listened to his neck and head to nmake
sure that there were no abnormal sounds

emanating fromthe vessel s supplying bl ood
to his head.

Q Was his behavi or age appropriate?
A. | thought so, yes.

Q Was his conmuni cation ability age
appropri at e?

A. Yes.

Q Was his notor ability and coordination
age appropriate?

A. Yes.

Q Did you see anything during your
exam nation that |ed you to believe that he
was physically inpaired?

A.  No.

Q Did you see anything in your exan nation
that | ed you to believe he was nentally

i mpai red?

A, No.

Q Do you have an opinion regardi ng whet her

or not he is substantially and permanentl|y
physi cal | y i npaired?
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A. Yes. | do not belie[ve] he is
substantially inpaired, nentally or
physical |l y.

(Respondent's Exhibit H pages 34-37).

23. Dr. Davis, as revealed in his deposition, was of the
opi ni on that Daniel suffered sone devel opnental del ays, but
articulated no findings fromwhich one could reasonably concl ude
that Daniel was either substantially nentally or physically

i npai red. Regarding Daniel's devel opnental delays, Dr. Davis

descri bed them as foll ows:

Q Okay. And have you noticed . . . [any
devel opnmental issues] in your treatnent of
Dani el ?

A. He has sone disarticulation of his
speech. In other words, his speech is
difficult to understand. There is sone
slight inconsistencies in his notor skills,
so you woul d see that. But then, also, when
you go through sone of the -- just the

typi cal other devel opnental | earning issues,
he has some difficulty with that as well.

* * *

Q . . . [When | was asking you about
devel opnental del ays, could you be nore
specific about what it is that you base that
upon as a clinical synptonf

A In particular for Daniel or --

Q Yes, yes. Specifically for Daniel

A.  He has sone difficulty with his speech,
which is the notor conponent of the way he

nmoves his nouth, if you will, that sort of
formati on of words. There is some npvenent
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abnornalities noted in his face, sone
asymmetry there.

And then his gait is alittle -- this is
nmore fromrecollection than from ot hers,
because | don't renenber docunenting it.

But his -- he's alittle bit wi de based in
his stance, so there are nore subtle degrees
there of his notor difficulties. But the
nore promnent is his disarticulation of
speech, that formation, the mechanica
formati on of words.

* * *

Q Al right. Earlier, | believe you
described his -- the notor dysfunction he's
currently displaying as mld; is that
correct?

A. | think that's in ny note, yes.

* * *

Q You. . . mentioned that the -- that
Dani el has some devel opnental del ays. Wat
were you referring to? Was it just the
speech and the --

A. And the notor, yes.

Q Okay. And could you -- | think you've

al ready gone over this a couple tinmes, but

for the notor dysfunction, other than the

asynmetry in his face and speech

di sarticulation, was it anything other than

the w dened gait?

A. Not that | have docunented here, no.
(Respondent's Exhibit K, pages 24, 29, 64, 65, and 69).
Notably, Dr. Davis did not opine that, or disclose any findings

t hat woul d support a conclusion that, nore |ikely than not,

Dani el was nentally inpaired, that Daniel was substantially
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physically inpaired, or that Daniel's brain injury would, at any
time in the future, result in substantial nmental or physical
i npai rment .

24. As for the deposition testinony of Daniel's parents
and grandparents, with regard to his current nental and physical
presentation, they were all of the opinion, to the extent they
were called upon to express one, that Daniel's nental and
physi cal devel opnent were age appropriate. Their concerns for
Daniel, to the extent they expressed them were speculative in
nature, and prem sed on their uncertainty as to whether Daniel's
brain injury would, either through the manifestation of
persi stent seizure activity or devel opnental deficiencies,
adversely affect himin the future. Such concerns are certainly
natural, but insufficient to support a conclusion that, nore
likely than not, Daniel's brain injury has rendered him or wll
render him permanently and substantially nentally and
physical |y inpaired.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq, Fla. Stat.

26. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the

pur pose of providing conpensation, irrespective of fault, for
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birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

27. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," may seek
conpensation under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensation Associ ation,
whi ch adm nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury."” 8 766.305(3), Fla. Stat.

28. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it my award
conpensation to the clainmant, provided that the award is
approved by the adm nistrative | aw judge to whomthe clai mhas
been assigned. § 766.305(6), Fla. Stat. 1If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida

St at ut es. 88 766. 304, 766.309, and 766.31, Fla. Stat.
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29. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai |l abl e evi dence:

(a) Wiether the injury clained is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogical injury as defined in s.
766.303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

30. Pertinent to this case, "birth-rel ated neurol ogi ca
injury” is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans at
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birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the

i mredi at e postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

31l. As the proponents of the issue, the burden rested on
I ntervenors to denonstrate that Daniel suffered a "birth-rel ated
neurol ogical injury." 8 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof,
apart fromstatute, is on the party asserting the affirmative
i ssue before an adm nistrative tribunal.").
32. Here, the proof failed to support the conclusion that,
nmore likely than not, Daniel suffered an "injury to the brain
caused by oxygen deprivation or nechanical injury
occurring in the course of |abor, delivery, or resuscitation
which render[ed] . . . [hin] permanently and substantially
mental |y and physically inpaired.” Consequently, the record
devel oped in this case failed to denonstrate that Dani el
suffered a "birth-related neurological injury,” within the
nmeani ng of Section 766.302(2), and the claimis not conpensabl e.
88 766.302(2), 766.309(1), and 766.31(1), Fla. Stat. See also

Fl orida Birth-Rel ated Neurol ogical |njury Conpensation
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Association v. Florida D vision of Adm nistrative Hearings, 686

So. 2d 1349 (Fla. 1997)(The Plan is witten in the conjunctive
and can only be interpreted to require both substantial nental

and substantial physical inpairnment.); Humana of Florida, Inc.

v. MKaughan, 652 So. 2d 852, 859 (Fla. 5th DCA 1995)("[ B] ecause

the Plan . . . is a statutory substitute for common |aw rights
and liabilities, it should be strictly constructed to include
only those subjects clearly enbraced within its terns."),

approved, Florida Birth-Rel ated Neurological Injury Conpensation

Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla. 1996).

33. Wiere, as here, the admnistrative | aw judge

det erm nes t hat the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent
imrediately to the parties by registered or certified mail."
§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review 8§ 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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ORDERED t hat the claimfor conpensation filed by
Lorna Merklinger and Scott Merklinger, on behalf of and as
parents and natural guardians of Daniel S. Merklinger, a mnor,
is dismssed with prejudice.

DONE AND ORDERED this 8th day of COctober, 2004, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 8th day of Cctober, 2004.

ENDNOTES

1/ On Cctober 24, 2003, Petitioners filed an anmended petition
to correctly reflect Daniel's date of birth as Novenber 17,
2001.

2/ Al citations are to Florida Statutes (2001) unl ess
ot herw se i ndi cat ed.

3/ Vaginal exam nation at 3:45 p.m, again revealed the cervix
at fingertip dilation, with effacenent at 80 percent and the
fetus at -1 station.

4/ The Apgar scores assigned to Daniel are a nuneri cal
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, nuscle tone, reflex irritability, and skin color, wth
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each category being assigned a score ranging fromthe | owest
score of O through a maxi num score of 2. As noted, at one

m nute, Daniel's Apgar score totaled 3, with heart rate being
graded at 2, respirator effort being graded at 1, and nuscle
tone, reflex irritability and skin col or being graded at 0 each.
At five mnutes, Daniel's Apgar score totaled 6, with heart rate
bei ng graded at 2, and respiratory effort, nuscle tone, reflex
irritability and skin color being graded at 1 each. At ten

m nutes, Daniel's Apgar score totaled 8 wth heart rate,
respiratory effort, and reflex irritability being graded at 2
each, and nuscle tone and skin color being graded at 1 each.

5/ Surgery was noted to start at 11:15 p.m, Novenber 18, 2001,
and end at 12:22 a.m, Novenber 19, 2001.

6/ On Septenber 17, 2002, Daniel was eval uated by Arnold

Pal mer's Devel opnental Center for Infant's and Children, and
given a Mullen Scales of Early Learning test. The test neasured
hi s devel opnent in five categories: Goss Mtor, Visual
Reception, Fine Mdtor, Receptive Language, and Expressive
Language. Daniel's scores were age appropriate or above in al
areas.

COPI ES FURNI SHED
(By certified mail)

J. Clancey Bounds, Esquire

Maher, Guiley and Maher, P.A

631 West Mbrse Boul evard, Suite 200
Wnter Park, Florida 32789

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308

George W (Trey) Tate, II11, Esquire
Wendel | B. Hayes, Esquire

Broad and Casse

390 North Orange Avenue, Suite 1100
Olando, Florida 32801-1641
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Kevin W Richardson, Esquire

G Douglas Nail, Esquire

McCunber I nclan, P.A

8529 South Park Circle, Suite 240
Orlando, Florida 32818

W Peter Martin, Esquire

Craig A. Dennis, Esquire

Denni s, Jackson, Martin & Fontela, P.A
Post O fice Box 15589

Tal | ahassee, Florida 32317-5589

Jose Ranon CGonzal ez, M D.
201 East Magnolia Avenue
Eustis, Florida 32726-3505

Fl ori da Hospital Waterman
201 North Eustis Street
Post Ofice Box B

Bustis, Florida 32726

Ms. Charl ene W I oughby
Department of Health

4052 Bal d Cypress Way, Bin G 75
Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed wthin 30 days of
rendition of the order to be revi ewed.
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